
Every wealth planning discussion should include a conversation about 
philanthropy. Whether giving during one’s lifetime or legacy giving 
through one’s estate, identifying philanthropic goals and establishing 
a financial plan to support those goals can result in both charitable 
and financial planning benefits. Charitable giving can be as simple as 
writing a check or as complex as establishing a foundation with many 
other techniques along the spectrum that provide various income and 
estate tax benefits. One way donors can meet their philanthropic goals, 
while gaining some tax benefits, is through the gift of a business to a 
public charity. 

Benefits of Giving a Business Interest to Charity

A donor who gives a business interest to charity will be entitled to an 
individual income tax charitable deduction equal to the fair market 
value of the interest, subject to some important exceptions noted 
in Exhibit 1. For business owners who are considering selling their 
business, making a gift of a business interest to charity could result in 
significant tax savings.

By making a charitable gift of a business interest, the donor will avoid 
the income tax, and, if applicable, the 3.8% surtax on net investment 
income, on the portion of the interest given to charity. However, 
depending on the type of business interest, the charitable recipient 
may be taxable on the business’ unrelated business taxable income 
from the ongoing business activities, as well as upon the charity’s 
disposition of the business interest.

The income tax consequences of the gift of a business interest 
depends on the type of business interest being given to charity. Some 
businesses will result in unrelated business taxable income, which will 
result in such income becoming taxable to the charity.

Here’s How It Works

Considerations in Making a Gift of a 
Business Interest to a Public Charity

Exhibit 1:

Limitations on the Amount 
of the Income Tax Charitable 
Deduction

• The annual income tax 
charitable deduction for 
gifts of long-term (held over 
a year) capital gain property 
to a public charity is limited 
to 30% of the donor adjusted 
gross income. 

• The deduction is equal to 
the fair market value of the 
property except for ordinary 
income property, in which 
case the deduction is limited 
to the property’s cost basis. 

• The donor can elect to have 
a 50% of adjusted gross 
income apply if the value 
of the gift is limited to the 
donor’s cost basis in the 
property. 

• Any contribution that 
exceeds the percentage 

In 2022, a donor with an 
adjusted gross income of 
$100,000 gives publicly 
traded stock held for over 
a year with a fair market 
value of $50,000 to a 
public charity. 

Donor may take a $30,000 
charitable deduction 
(30% x $100,000 adjusted 
gross income) on his 2022 
individual income tax 
return. 

The $20,000 excess that 
is not deductible in 2022 
may be carried forward 
for five years and claimed 
on a future income tax 
return.
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What Are the Types of Business Interests a Donor  
May Give to Charity?

Business interests fall into one of three categories: (1) C 
corporations, (2) S corporations and (3) partnerships (including 
interest in a limited liability company (LLC)).

C Corporations

C corporation income is subject to double taxation – once at 
the corporate level when the income is earned and again at the 
shareholder level when the corporation’s income is distributed to its 
shareholders in the form of dividends. 

The gift of C corporation stock to a public charity is a fairly 
straightforward transaction.

The gift of C corporation stock held for over a year to a public charity 
will entitle the donor to an income tax charitable deduction equal 
to the fair market value of the stock. The charitable deduction is 
limited to 30% of the donor’s adjusted gross income.

Distributions from the C corporation to the charity are exempt from 
the UBTI tax under the dividend exception to the definition of UBTI. 
Any gain realized on the sale of the C corporation stock is capital 
gain and is also excepted from the definition of UBTI. See Exhibit 2.

Thus, UBTI is not an issue for a charity that receives a gift stock in a 
C corporation.

S Corporations

The income of an S corporation is taxed only once at the shareholder 
level. All income, deductions and credits flow through from the entity 
to the shareholders.

A gift of S corporation stock presents a bigger challenge for both the donor and the charity.

The gift of S corporation stock held for over a year to a public charity will generally result in the donor 
receiving an income tax charitable deduction equal to the fair market value of the stock limited to 30% of 
the donor’s adjusted gross income. However, the deduction must be reduced by any recapture or ordinary 
income attributable to the S corporation stock.

All of the income that flows through from the S corporation to the charity is treated as UBTI and taxed to 
the charity, even though the character of the income might otherwise be excepted from the definition of 
UBTI, such as interest, dividends and rent. The same is true for gain on a sale. Thus, all the S corporation 
income reportable by the charity, including gain on the sale of the S corporation stock by the charity, is 
taxable to the charity as UBTI.

Other issues complicate the gift of S corporation stock to a public charity. Generally, a charity is an 
eligible S corporation shareholder. However, a charitable remainder trust cannot be an S corporation 
shareholder. If S corporation stock falls into the hands of an ineligible shareholder, the corporation loses 
its status as an S corporation and becomes a C corporation, the income of which is subject to double 
taxation. 

Also, the S corporation stock, being illiquid, requires a valuation, which could be expensive.

Exhibit 2:

What Is Unrelated Business 
Taxable Income (UBTI)?

UBTI is defined as net income 
received by an exempt 
organization from (1) a trade or 
business, (2) regularly carried 
on, (3) which is substantially 
unrelated to the organization’s 
exempt purpose. UBTI may also 
be generated by debt financed 
income. 

Items that are exempt from 
the definition of UBTI include 
dividends, interest, annuities, 
royalties, rental income from 
real property (subject to some 
exceptions) and capital gain on 
the sale of appreciated assets. 
These exceptions are important 
for the gifts of some types of 
business interest as discussed 
below.

UBTI is taxable to the charity 
subject to a $1,000 exemption.
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Partnerships and LLCs

Partnership income is taxed only once, at the shareholder level. Like an S corporation, all the income, 
deductions and credits flow through and are taxed at the partner level. 

A donor will generally receive an income tax charitable deduction for the gift of a partnership interest 
held for over a year to a public charity equal to the fair market value of the gift of the partnership 
interest less any ordinary income and the donor’s share of liabilities.

Income from UBTI exempt sources, such as interest, dividends, capital gains, etc., retain the same 
character as if such income were realized directly from the source from which it was realized by the 
partnership. In other words, the charity’s share of these sources of income is exempt from UBTI. 

A transfer of a partnership interest subject to debt is subject to the bargain sale rules. That means 
that the donor is deemed to have received consideration in an amount equal to the amount of the 
debt. Thus, gain must be recognized by the donor even though no cash has been received. Under 
the bargain sale rules, the cost basis of the partnership interest must be allocated between the 
charitable gift portion and the sale portion. 

Gift of partnership interests also raise a number of practical problems such as the following:

• Is charity an acceptable partner?

• Is the partnership a suitable investment for the charity?

• The possibility of a capital call by the partnership

• Indemnification clauses

• Partnership transfer restrictions

• Lack of control of a minority interest owned by the charity

• Illiquidity of the partnership interest

• Difficult valuation of the partnership interest

• Unlimited liability for the gift of a general partnership interest

The Problem of a Pending Sale, Merger, Initial Public Offering

Frequently, donors will attempt to gift a business interest immediately prior to a liquidity event, 
hoping to secure an individual income tax charitable deduction, but more importantly, avoid income 
tax on the appreciation of the business interest. The issue that arises is whether the donor will be 
treated by the Internal Revenue Service as having sold the stock, recognized the gain and contributed 
the proceeds rather than having donated the stock and avoided tax on the gain. The answer is 
dependent upon the individual facts and circumstances of each case. As a result, donors should 
be encouraged to make the gift well in advance of any liquidity event to avoid the Internal Revenue 
Service from re-characterizing the gift.

Substantiation Requirements

Charitable gifts of property require complex and detailed substantiation requirements. Failure 
to strictly comply with the substantiation requirements will result in the loss of the income tax 
charitable deduction. 
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A charitable gift of property worth more than $5,000 must be substantiated by a qualified appraisal 
by a qualified appraiser. Each of the terms “qualified appraisal” and “qualified appraiser” are 
themselves subject to complex requirements. Not any appraisal or appraiser will do. For example, one 
requirement is that the appraisal must be completed no later than 60 days before the date of the gift. 
The appraisal requirement does not apply to cash, publicly traded securities, or non-publicly traded 
stock worth $10,000 or less. 

The donor must also report the charitable gift on a Form 8283 (“Noncash Charitable Contributions”) if 
the total charitable deduction claimed for the noncash property exceeds $500. C corporations (other 
than personal service corporations and closely held corporations) must file Form 8283 only if the 
deduction claimed exceeds $5,000.

The charity, on the other hand, must report a disposition of the gifted property made within 3 years 
of the gift to the Internal Revenue Service on Form 8282 (“Donee Information Return”). This reporting 
requirement does not apply to publicly traded stock or to dispositions of property worth $500 or less.

Next Steps 

The charitable gifts of a business interest involve the complex interaction of a variety of different 
rules. A careful analysis of the type of interest being donated and the tax rules associated with that 
interest need to be carefully reviewed. In addition, there are a number of practical considerations that 
need to be understood by both the donor and the charity. Not all of the potential issues are discussed 
above. We encourage you to seek professional advice to help make the decisions that are best for you.


